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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

JAYSON LAITH WHITEHAWK,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 47008-2019
TWIN FALLS COUNTY
NO. CR42-18-10620
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Jayson Laith Whitehawk pied guilty to lewd conduct with a minor child and the district
court sentenced him to prison for ten years, with two years fixed, without retaining jurisdiction.
On appeal, Mr. Whitehawk claims that the district court's refusal to grant him probation or
consider retained jurisdiction was unreasonable under the circumstances, representing an abuse
of discretion.
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Statement of the Facts and Course of Proceedings
Mr. Whitehawk contacted authorities to self-report that, for approximately six months he
had sexually touched his

adopted daughter. (PSI, p.10.) The daughter had first

disclosed this conduct to Mr. Whitehawk's wife, who then confronted Mr. Whitehawk.
(PSI, p.10) Pursuant to a plea agreement, Mr. Whitehawk pled guilty to lewd conduct with a
minor under the

and he submitted to a psychosexual evaluation ("PSE").

(12/10/18 Tr., p.4, L.7 - p.9, L.17.) The parties jointly agreed to recommend the court impose a
ten year unified sentence, with two years fixed, and regarding probation, the parties agreed to
make a joint recommendation in accordance with the following: if the PSE assessed
Mr. Whitehawk to be less than moderate risk or middle risk of reoffending, to recommend
probation; if the PSE assessed him to be a middle moderate, or moderate high risk of
reoffending, they would recommend retained jurisdiction; and if the PSE assessed
Mr. Whitehawk to a high risk, they would recommend the sentence be served without retained
jurisdiction. (12/10/18 Tr., p.4, L.7-p.9, L.17.)
The PSE concluded "that Mr. Whitehawk's risk of re-offense fell within the Average
range." (PSI, p.92.) The evaluator additionally concluded that, with appropriate controls in
place, she saw "no reason why Mr. Whitehawk's treatment cannot occur in the community."

(PSI, p.92.)
At sentencing, both the prosecutor and defense counsel asked that the court impose the
agreed-upon sentence, and retain jurisdiction. (3/25/19 Tr., p.18, Ls.9-12.) The district court
sentenced Mr. Whitehawk to the parties' agreed term of ten years, with two years fixed, but did
not retain jurisdiction, finding that putting Mr. Whitehawk on probation would diminish the
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seriousness of the crime. (3/25/19 Tr., p.21, Ls.14-23; R., p.59.) Mr. Whitehawk timely filed a
Notice of Appeal. (R., p.72.)

ISSUE
Did the district court abuse its discretion by sentencing Mr. Whitehawk to pnson without
retaining jurisdiction?

ARGUMENT
The District Court Abused Its Discretion By Sentencing Mr. Whitehawk To Prison Without
Retaining Jurisdiction
A.

Introduction
Pursuant to the terms of the carefully negotiated plea agreement, the parties jointly

recommended that Mr. Whitehawk be sentenced to a prison term that included retained
jurisdiction. Although the district court was not bound by the recommendation, its refusal to
retain jurisdiction, and thereby foreclosing the possibility of probation, represents an abuse of the
district court's sentencing discretion.

B.

Standard Of Review
The district court's sentencing decisions are reviewed under the multi-tiered abuse of

discretion standard. State v. Miller, 151 Idaho 826, 834 (2011 ). The relevant inquiry is whether
the district court: correctly perceived the issue as one of discretion; acted within the boundaries
of its discretion; acted consistently with the legal standards applicable; and reached its decision
by an exercise ofreason. Id; see also State v. Le Veque, 164 Idaho 110, 12 (2018).
The determination whether to place a defendant on probation or instead to send him to
prison is governed by the legal standards set forth in Idaho Code § 19-2521, which require
that the district court not impose a prison sentence "unless, having regard to the nature and

3

circumstances of the crime and the history, character and condition of the defendant, it is of
the opinion that imprisonment is appropriate for protection of the public ... " Id. (Emphasis
added). Where, as in the present case, the district court lacks sufficient information at the time of
sentencing to decide if a defendant is suitable for probation, the court has discretion to impose
sentence and retain jurisdiction for further evaluation by the Department of Correction, and
afford the defendant an opportunity to demonstrate his rehabilitation potential and suitability for
probation. See LC. § 19-2601(4); State v. Jones, 141 Idaho 673, 677 (Ct. App. 2005); State v.
Lee, 117 Idaho 203, 205-06 (Ct. App. 1991). The district court's refusal to retain jurisdiction for
such further evaluation will not be deemed an abuse of discretion if the district court already has
sufficient information to determine that a suspended sentence and probation would be
inappropriate under Idaho

Code § 19-2521. State v.

Toohill,

103 Idaho 565,

567

(Ct. App. 1982).
Where a defendant challenges his sentence as excessively harsh, the appellate court
conducts an independent review of the record, giving consideration to the nature of the offense,
the character of the offender, and the protection of the public interest. Miller, 151 Idaho at 834.
C.

The District Court's Refusal Comply With The Parties' Joint Recommendation For
Retained Jurisdiction Renders Mr. Whitehawk's Prison Sentence Of Ten Years, With
Two Years Fixed, Excessive And Unreasonable
Mr. Whitehawk was

at the time of sentencing for this offense, which

is his first felony conviction. (PSI, pp.17, 92.) Growing up, Mr. Whitehawk had been physically
abused. (PSI, pp.17, 18.) He also had a difficult time in school; he was a slower learner and was
teased and picked on; he was once suspended for a fight. (PSI, pp.17, 20.) Mr. Whitehawk
dropped out of high school after the tenth grade; however, he persevered and earned his high
school equivalency a year later, then started working, and he furthered his education at the
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College of Southern Idaho. (PSI, pp.17, 20.) At the

Mr. Whitehawk met

and married his wife. (PSI, p.17.) They adopted their daughter, the victim in this case, when she
was five. (PSI, p.19.) After adopting first daughter, their family grew by two more children.
(PSI, p.19.)
Prior to the underlying charges, Mr. Whitehawk had never undergone a mental health
evaluation. (PSI, p.21.) The GAIN assessment and the PSE prepared for this case diagnosed
Mr. Whitehawk with an unspecified personality disorder, along with a mild form of chronic
depression, and noted that both conditions warranted treatment.

(PSI, p.24.)

The PSE

specifically found he had a deviant sexual interest in young females that presents a risk to the
community. (PSI, p.92.) At the same time, the PSE evaluator concluded that Mr. Whitehawk
was amendable to treatment, and that with appropriate controls in place, there is “no reason why
Mr. Whitehawk’s treatment cannot concur in the community.” (PSI, p.92.)
The district court declined to consider probation or retaining jurisdiction, finding that
probation would diminish the seriousness of the crime. (3/25/19 Tr., p.21, Ls.14-23; R., p.59.)
While his offense is serious, Mr. Whitehawk has incurred significant consequences as the result
of his conviction. He was kicked out of his home, his wife divorced him, and he remains under
court order to have no contact with his children. (PSI, pp.10, 89.) He has been suicidal and feels
like “trash,” knowing that his daughter will forever be a victim. (PSI, pp.16, 23.) Because of the
underlying charges, he also lost his job. (PSI, p.21.) Moreover, as the result of his conviction,
Mr. Whitehawk will have to register as a sex offender, which will limit his future opportunities
for housing and employment.
At thirty-nine, Mr. Whitehawk finds himself taking a hard look at who he is and how he
will move forward.

He struggles to understand his criminal behavior and wants to make
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changes. (PSI, p.25.) Mr. Whitehawk knows that none of the above, including his difficult
youth, excuses his conduct. However, all of these circumstances should be taken into account,
and if properly considered, weigh in favor of retaining jurisdiction with the potential for
probation.

The district court's decision not to give Mr. Whitehawk that chance was

unreasonable, representing an abuse of its sentencing discretion.

This Court should vacate

Mr. Whitehawk's sentence and remand his case with instructions that the district court retain
jurisdiction.

CONCLUSION
Mr. Whitehawk respectfully requests that this Court vacate his sentence and remand his
case to the district court with instructions that the district retain jurisdiction and allow him to
complete a rider.
DATED this 22 nd day ofNovember, 2019.

I sf Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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